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Mental Health Diversion Courts: Some Directions for Further Development
Loraine Lim and Andrew Day*
Deakin University, Waterfront Campus, Geelong, Victoria, Australia
Recent years have seen a growth in the number of specialist courts operating in Australia,
including those which aim to address the needs of mentally disordered offenders. This
article describes some of the key characteristics of mental health courts, using case
studies from the most established court in Australia, the South Australian Magistrates
Court Diversion Program (MCDP). This is followed by a consideration of some factors
that may affect the future development of this type of program. It is concluded that there
is a need to pay careful attention to issues of risk assessment and risk management if the
dual goals of improving both the health of individual and the safety of the community are
to be realised.
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First established in the late 1990s as a
response to the over-representation of
mentally ill offenders in the criminal justice
system, mental health courts have quickly
become one of the fastest growing types of
problem-solving court (Seltzer, 2005).
There are currently at least 280 fully
functional mental health courts within the
United States (Council of State Govern-
ments, 2005), with one mental health court
operating in Toronto, Canada (Schneider,
Bloom, & Heerema, 2007), and three courts
now in Australia—in South Australia,
Tasmania, and Victoria. These courts
have emerged in a period in history in
which the number of people in prison in
Australia has risen, and in which offenders
are serving longer sentences than at any
time in the past (ABS, 2009; Freiberg, 2005;
Sarre, 2009). The recent introduction of
legislation to allow mandatory minimum
sentences, consecutive (and in some circum-
stances indefinite) sentences, and increased
maximum penalties is expected to ensure
that these trends will continue, suggesting
that the tension that exists between ap-
proaches to sentencing that are primarily
punitive and those which are diversionary
will continue for the foreseeable future. It is
in this context that is important to be clear
about the purpose and effects of specialist
courts. The aim of this article is to examine
mental health court diversion programs in
Australia, to consider the evidence base
supporting their effectiveness, and to dis-
cuss some issues that will affect their future
development. Two case studies from the
South Australia Magistrates Court Diver-
sion Program (MCDP) will be used to
illustrate the work of this type of court and
to inform this discussion.
Characteristics of Mental Health Courts
Mental health courts are designed to be
treatment-oriented and are based on the
assumption that, for certain types of
individuals, a problem-solving approach is
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most appropriate in responding to the
needs of both the offender and the commu-
nity. Underlying the approach is the assum-
ption that the law can be used as a
therapeutic agent (Wexler & Winick, 1996;
Winick, 2003). The term therapeutic jur-
isprudence is sometimes used in this con-
text, and can be defined as the use of social
science to determine the extent to which a
legal rule of practice promotes the psycho-
logical and physical well-being of the
individuals it affects (Slobogin, 1996).
The fundamental underlying principle is
the selection of a therapeutic option; one
that promotes well-being for all (Casey &
Rottman, 2000). It is important to note,
however, that in the context of the court,
therapeutic aims do not necessarily override
the traditional goals of the criminal justice
system, such as punishment, deterrence, or
community protection—mental health
courts typically seek to work to achieve
these goals while also producing a thera-
peutic outcome for the defendant. As
specialist courts however, they do offer
opportunities for judicial officers to gain
expertise in handling specific types of
problem, increase the predictability of the
court proceedings, and provide a means by
which the co-ordination between justice
and social service agencies can be im-
proved. Ultimately, specialist courts aim
to improve the quality of justice that is
offered (Gilbert, Grimm, & Parnham, 2001;
Hora, Schma, & Rosenthal, 1999).
Effectiveness
Despite the proliferation of mental health
courts in recent years, the evidence regard-
ing the success of adult mental courts in
reducing recidivism is both inconsistent and
inconclusive. Most of the published evalua-
tions have been severely compromised by
methodological problems, such as the lack
of a comparison group or a failure to
establish the expected base rate of re-
offending against which effectiveness can
be judged. This latter issue is potentially
very important given that those who appear
before mental health courts are typically
charged with less serious crimes and poten-
tially represent a group which is of rela-
tively low risk of re-offending. In addition,
the majority of the published evaluations
have not considered the underlying me-
chanisms or processes that lead to program
outcomes and, as such, the logic underlying
the operation of the court is not always
clearly articulated (Tilley, 2004). Notwith-
standing these issues, those evaluations that
have been published are described next. The
majority of these were conducted in the
United States, although the findings of an
Australian evaluation are discussed later in
the article.
In one of the earliest studies, Lamb,
Shaner, Elliot, DeCuir, and Foltz (1995)
studied a Los Angeles diversion program in
which police diverted adults to mental
health treatment rather than remanding
them into custody. Those who received
treatment were reported to have relatively
low re-arrest rates over a 6-month period
(less than 2%). In a subsequent study
involving the same program, Lamb, Wein-
berger, and Reston-Parham (1996) found
that adult arrestees who were diverted to
mental health treatment had lower subse-
quent arrest rates than other adults with
mental illness. Findings from evaluations of
the Kings County Washington, and Seattle
municipal mental health courts in the
United States have also suggested that the
courts in both areas are effective in reducing
recidivism (measured by number of pro-
gram bookings and re-incarcerations, and
increasing treatment referrals and engage-
ment for persons with mental illness)
(Trupin & Richards, 2003). Finally, a study
by Moore and Hiday (2006) compared the
rates of re-arrest and re-arrest severity
between a mental health court and tradi-
tional court participants in South-eastern
United States. After 12 months, mental
health court participants had significantly
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lower arrests rates than those who had their
matters heard in a traditional court and
when arrested were charged with less
serious offences.
Also in the United States, Boothroyd,
Poythress, McGaha, and Petrila (2003)
followed up 121 defendants from Broward
County mental health court and 101
defendants from a regular court in Hills-
borough County (USA) to determine the
impact of the mental health court on
defendant’s access to behavioural health
services. They reported that the proportion
of mental health court defendants who
received behavioural health services in-
creased from 36% to 53% during the 8
months following their initial appearance.
In contrast, the likelihood of receiving
treatment remained virtually unchanged
(29% to 28%) for those who appeared
before the regular court.
There have been two studies that have
investigated mental health outcomes for
diversion court defendants. The first, a
study of a mental health court in Santa
Barbara California, reported improvements
in quality of life for individuals who
participated in the court (Cosden, Ellens,
Schnell, Yamini-Diouf, & Wolfe, 2003).
The second, by Boothroyd, Mecardo,
Poythress, Christy, and Petrila (2005),
compared changes in clinical symptoms in
a sample of defendants in a mental health
court with those of a sample of defendants
who attended a regular court. Participants
were assessed 1, 4, and 8 months after their
initial court appearance, and administrative
and self-report data were used to identify
those who received treatment. The results
of this study suggested that while the
mental health court significantly increased
defendants’ access to mental health ser-
vices, the court had little control over the
type and quality of services that were
offered. Furthermore, reductions in mental
health symptoms were not observed among
defendants who received treatment in either
court setting. The authors thus concluded
that this was more a reflection of their
public mental health system and the
chronicity of some mental illnesses than a
failure of the mental health court in meeting
its goals.
In 2004, the South Australian Govern-
ment Office of Crime Statistics and Re-
search published an evaluation of the South
Australian MCDP (Skrzypiec, Wundersitz,
& McRostie, 2004). This reported the
offending rates 12 months pre-program
and 12 months post-program for 157 pro-
gram completers. The actual number of
charges for the entire group fell from 348 to
116, and two-thirds (66.2%) of participants
did not offend at all during the post-
program period (compared to only 7%
pre-program). Over three-quarters (76.4%)
of participants either became ‘non-
offenders’ or were charged with fewer
incidents post-program (only 10.8% re-
corded more incidents). The results also
suggested that those participants with five
or more previous convictions, current sub-
stance abuse disorder/dependency pro-
blems, physical health issues, dual mental
impairment diagnoses, and housing or
accommodation difficulties were more
likely to re-offend.
The South Australian Mental Health Court
The MCDP of South Australia was estab-
lished in 1999, and was the first mental
health court in Australia. It is based on the
assumption that for certain types of in-
dividuals, problem-solving responses are
more appropriate than punitive sanctions,
and that those with a mental impairment
may be especially vulnerable as they move
through the court process. Accordingly, the
program endeavours to initiate early inter-
vention through referral to appropriate
treatment and rehabilitation services while
the formal legal process is adjourned
(Burvill, Dusmohamed, Hunter, & McRos-
tie, 2003). Factors that are taken into
account when determining a participant’s
38 L. Lim and A. Day
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suitability for the program include: the
nexus between their mental illness and
criminal behaviour; the availability of treat-
ment agencies in the community; and the
current level of mental health service pro-
vision that a participant is receiving (i.e., a
participant would not generally be accepted
onto the program if s/he was already
accessing treatment independently in the
community, although in some cases parti-
cipants who have an ongoing serious
mental health problem are accepted).
The structure of mental health courts
differs across jurisdictions. However, com-
mon features include a separate courtroom
for defendants, a designated judicial officer
and prosecutor, and a non-adversarial
approach that involves collaboration be-
tween criminal justice and mental health
professionals (Watson, Hanrahan, Luchins,
& Lurigio, 2001). One of the defining
aspects of the South Australian mental
health diversion program is the brokerage
model of services it adopts. The program
staff acts as assessors and clinical liaison
officers rather than as direct service provi-
ders. They are also responsible for mon-
itoring compliance on behalf of the court.
The MCDP has developed a practice
framework that draws on the ‘what works’
or Risk-Needs-Responsivity (RNR) model
of offender rehabilitation outlined by An-
drews and Bonta (1998). In brief, this
suggests that offender rehabilitation pro-
grams should: (a) be individually tailored to
be proportionate in intensity to the indivi-
dual’s risk of recidivism; (b) address their
treatment needs that are offence related;
and (c) be responsive to the learning style
and degree of motivation of participants.
As such, the current format of preliminary
assessments used in the MCDP covers a
number of factors which have been deemed
to be associated with recurrent criminal
behaviour, including personality factors,
substance abuse, employment, finances,
anger, and family/relationship issues (i.e.,
criminogenic needs), as well as assessments
that are designed to determine whether or
not an individual suffers from a diagnosable
mental illness. Other ‘non-criminogenic’
needs, such as housing and self-esteem,
are also assessed but are less influential in
decision making.
Case Studies
Two case examples from the South Aus-
tralian MCDP are used to illustrate the
work of the court. The first involves a
participant who did not complete the
program, whereas the second describes a
client who was deemed to have participated
successfully.
Case Study 1
Client 1 was a 36-year-old male who had
been charged with disorderly behaviour
and property damage. His offences oc-
curred in the context of alcohol intoxication
and psychosis, and occurred at a time when
he had not been complying with his
antipsychotic medication regime. This was
not uncommon—his history described on-
going problems with complying with treat-
ment, followed by a deterioration of his
mental state and problematic behaviour.
This client had very limited family support,
few friendships, and experienced difficulties
with managing his daily affairs, including
periods of homelessness.
The MCDP program plan required the
client to maintain contact with his general
practitioner, psychiatrist, and worker
through the Community Mental Health
Services, the Drug and Alcohol Services of
South Australia, as well as for him to be
engaged with a psychosocial health and
rehabilitation agency for assistance with his
daily functioning, such as stable accommo-
dation, transport, and recreational activ-
ities. At his first review, this client had kept
in contact with the program staff and
appeared to be making every effort to
change his circumstances. One of the people
Future Directions for Mental Health Courts 39
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who were working with him reported that
he had made ‘significant and genuine
progress’ in his attempts to address his
alcohol issues. He had also attended ap-
pointments with his psychiatrist, who re-
ported that he had been compliant with his
medication regime.
By the second review however, the pro-
gram staff were unable to contact the client
who had apparently changed his residential
address several times. He had not kept
appointments with the psychiatrist and it
was unclear if he had been taking his
medication. The presiding judicial officer,
after considering the recommendations of
the program staff, allowed the client to
remain in the program on the condition
that he made every effort to address his
outstanding issues, and schedule an ap-
pointment to speak to the program staff.
The program staff were unable to
contact the client during the third review
period and he had not attended any
appointments with service providers.
Therefore, despite a positive start in the
early stages of his involvement with the
program, subsequent to this, his compli-
ance with the program was considered to be
poor. Together with his failure to attend
court at the third review, the client’s
involvement with the program was termi-
nated and a warrant was issued for his
arrest.
Case Study 2
Client 2 was a 40-year-old female who had
been referred and accepted onto the pro-
gram with several counts of theft. She had
been provisionally diagnosed with Major
Depressive Disorder, Alcohol, and Canna-
bis Abuse. As a result of her offences, she
had lost her regular employment and was
experiencing financial difficulties. She had
developed a reliance on alcohol and canna-
bis to cope, and although had been
prescribed antidepressants by her general
practitioner, was not taking these regularly.
In addition, she had not previously at-
tended any counselling, and had very
limited family and interpersonal support.
Her program plan recommended that
she maintain ongoing contact with her
general practitioner to monitor her medica-
tion compliance, for her to be referred to a
psychologist to address her depression and
drug and alcohol issues, an employment
agency for vocational assistance, and a
psychosocial rehabilitation agency for fi-
nancial counselling and to help improve her
level of social support in the community. At
her first review, this client was described as
doing extremely well and being highly
motivated. A referral to a psychologist to
assist her to address her depression had
been made and she was waiting on an initial
appointment. In the interim, she had
resumed her medication and had reportedly
reduced her alcohol and cannabis use.
At her second review, the progress was
maintained and the client had attended
three sessions with the psychologist, work-
ing on substance use issues as well as her
depressive symptomatology. The client had
also engaged with an employment agency
and was receiving financial counselling. The
review report recommended that the client’s
participation on the program be finalised at
her next court appearance, in light of her
positive progress.
During the third review period, the
client had gone through a period of extreme
difficulty associated with the death of a
family member, exacerbated by her lack of
appropriate support. It was considered
inappropriate to finalise matters on this
occasion, given that she had recently missed
a number of appointments with her psy-
chologist and had apparently increased her
alcohol use. She had also stopped looking
for employment. The matters were further
adjourned for another 2 months to allow
her to resume her program plan.
The final report was extremely positive,
noting that the client had resumed her
engagement with her psychologist on her
40 L. Lim and A. Day
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own initiative, had continued to be com-
pliant with her medication, and was now
abstinent from cannabis. The client also
noted that she felt ready to return to the
work force, and had a budget plan put in
place by her financial counsellor. It was
thus determined that she had successfully
completed that program through demon-
strating a high degree of motivation and
initiative, and that as a result, her risk of
recidivism had been lowered. Her matters
were finalised and she was given a 12-month
Good Behaviour Bond.
Discussion
In considering these two cases a number of
issues arise that are relevant to the effective
operation of the court. The first issue
involves how success is defined and relates
to the dual aims of mental health courts in
managing the risk of re-offence and pro-
moting health and well-being. The two case
studies suggest that success in the MCDP is
partly determined by a participant’s level of
compliance with their program plan (usual-
ly in terms of attending appointments and/
or taking prescribed medication), rather
than in relation to a reduction in risk or
clinical improvement. The determination of
progress is made on the basis of collateral
reports obtained from external service
providers and community agencies, with
the assumption that attendance is asso-
ciated with successful treatment. What is
less clear, however, is the extent to which
risk management plans are developed by
community mental health treatment provi-
ders or, indeed, whether they regard risk
management as within their role (or man-
date). This is despite the program logic of
the MCDP that the program will be
successful in reducing re-offending when
the mental health treatment that is offered
is both clinically effective and addresses
criminogenic need.
There are a number of observations that
might be made here. The first concerns the
absence of any consistent use of a struc-
tured risk assessment tool. The Australian
Psychological Society’s College of Forensic
Psychologists (2010) information sheet on
risk assessment makes the following points:
There are essentially three main ap-
proaches to risk assessment. These are
the unstructured clinical, the actuarial,
and the structured professional judgment
(SPJ) approaches. Traditional unstruc-
tured clinical predictions of risk involve
opinions about an individual‘s likelihood
of re-offending based upon the practi-
tioner’s knowledge of that person. In
contrast, the actuarial approach is purely
mechanical and places individuals into a
risk category based upon the presence or
absence of a predetermined set of risk
factors that usually have an empirically
established relationship with the criminal
behaviour in question. Finally, structured
professional judgement approaches rely
on the application of a structured risk
assessment instrument to guide and focus
the assessment. Assessors examine the risk
factors contained within the instrument to
determine their relevance to the individual
being assessed before making a final risk
rating and delineating treatment and
management needs. (p. 1)
Although the MDCP subscribes to the
RNR model of offender rehabilitation (a
model predicated on differential case man-
agement based on the assessment of risk),
the program would appear to rely to some
extent on clinical decision-making, albeit
with some consideration of relevant risk
factors. The APS information sheet (2010)
recommends the use of actuarial or struc-
tured assessment tools to inform judgement
of risk because of their increased accuracy
and reliability. The challenge for program
providers then is to identify an appropriate
method of assessing risk that has been
validated for use with this particular
population, and considers the base-rate of
re-offending for this particular population
(given the considerable heterogeneity that
exists between different offence types and
diagnostic groups).
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Related to how the assessment of risk
can inform the management of risk is the
need to consider, on an individual level, the
ways in which mental health problems are
associated with offending behaviour. It is a
widely accepted fact that many offenders
experience mental health problems (e.g.,
Fazel & Danesh, 2002; Mullen, Holmquist,
& Ogloff, 2003), although this does not
necessarily suggest that a causal relation-
ship exists between mental disorder and
crime. For example, it has been noted that
while some mentally ill individuals enter the
criminal justice system because they have
committed serious crimes, others have been
criminalised simply because they exhibited
psychiatric symptoms in public (Lamberti
& Weisman, 2004). Furthermore, a meta-
analysis of studies of recidivism among
mentally ill offenders found that the ma-
jority of variables predicting violent recidi-
vism were the same as those predicting
general recidivism, and that the historical
and demographic variables (e.g., age and
offending history) were stronger predictors
of future recidivism than clinical variables
(Bonta, Law, & Hanson, 1998).
More recent research findings, however,
suggest that there is an association between
mental health and risk, especially in some
circumstances. Baillargeon, Binswanger,
Penn, Williams, and Murray (2009), for
example, have reported that prisoners with
major psychiatric disorders (e.g., Major
Depressive Disorders, Bipolar Disorder,
and Schizophrenia) are more likely to
have experienced previous incarcerations.
Mullen (2006) has described violence and
antisocial behaviour as a potential compli-
cation of schizophrenia, with a study by
Green, Schramm, Chiu, McVie, and Hay
(2009) finding that Capgras delusions and
command hallucinations were associated
with homicidal behaviour, and threat/con-
trol-override symptoms were linked with
serious violence. Grandiose delusions were
related to assault occasioning bodily harm.
These symptoms remained significant
predictors of offending, even after previous
violence and substance abuse were con-
trolled for.
There is another body of research which
suggests that negative mood states prior to
offending are associated not only with
increased levels of interpersonal conflicts,
substance abuse, and financial problems,
but also re-offending (Day, 2009; Zamble &
Quinsey, 2001). This is perhaps unsurpris-
ing given that risk is obviously contingent
upon current contextual variables, and that
even high-risk cases will not be at imminent
risk at all times. The distinction between
‘status’ and ‘state’ risk factors made by
Douglas and Skeem (2005) is useful here.
Risk status is defined as the inter-individual
risk level which is based largely on static
risk factors, whereas risk state is the intra-
individual risk level determined largely by
the current status of dynamic risk factors.
The notion of risk state encompasses the
idea that each individual will vary in their
likelihood of re-offending over time and
across situations, depending on such fac-
tors as access to victims, current degree of
alcohol or drug use, access to and com-
pliance with treatment and supervision
services, the nature of interpersonal rela-
tionships and support systems, current
mood states, and so on. Mental health
symptoms may be important markers of
risk state for some program participants.
Both program staff and service providers
have a potentially important role to play in
monitoring and responding to these.
Little is currently known about the
types of specific treatments that are admi-
nistered as a result of mental health court
appearances and how these might contri-
bute to the prevention of criminal beha-
viour (Richardson & McSherry, 2010). The
case studies presented above highlight some
of the problems that are faced by mental
health courts when referring participants to
community agencies and professionals for
treatment. Although connecting individuals
with mental health problems to appropriate
42 L. Lim and A. Day
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and effective community care is important,
mainstream healthcare providers do not
necessarily develop the type of risk manage-
ment plans that might be expected from
specialist forensic services. This suggests
that the court assessment process might
focus on the functional relationship that
exists between the mental health symptom
and the offending behaviour and in the
identification of scenarios in which the risks
were most present. More direction might
then be offered to service providers in
relation to risk management planning. To
illustrate, in Case Study 1, it would appear
that the client was placed at risk by both his
mental illness (given that he had had
recurrent history of offending when men-
tally unwell), and his abuse of alcohol and,
as such, that the management of his mental
health was key to his success in the pro-
gram. However, it also suggests the need to
monitor closely prodromal symptoms, al-
cohol use, and the level of social support he
receives in the community. In this way the
community mental health service provider
would be encouraged to consider not only
those issues of direct relevance to the
client’s mental health treatment, but also
broader issues of risk and the responsibil-
ities of the service to the court. In Case
Study 2 while the client received treatment
in relation to her depression and substance
abuse issues, it was unclear if the psychol-
ogist had specifically considered her atti-
tudes towards offending.
Conclusion
Mental health courts aim not only to reduce
recidivism, but also to facilitate improve-
ments in a participant’s mental health, and
to assist the criminal justice system to
manage offenders with mental health diffi-
culties. Despite an increase in the number of
mental health courts now operating, limited
research into program outcomes has been
conducted making it difficult to develop
evidence-based public policy in this area.
Those evaluations that have been published
provide some grounds for optimism that
the courts are responsible for lowered rates
of re-offending and improved access to
treatment for mentally disordered offen-
ders. However, the evidence is far from
robust or conclusive, and there is a need to
further articulate the processes by which
court programs aim to produce these out-
comes. In this article we have suggested that
it is helpful to consider risk, rather than
compliance, in determining performance in
court programs, that the development of a
structured approach to assessing risk in this
population is an important task. It is also
suggested that a co-ordinated approach to
risk management is adopted by both the
program staff and the external service
providers, and that the court program
assessments might offer more guidance to
community service providers about how to
best manage risk.
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